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FAILURE OF ALLEGEDLY DISABLED 
INSURED TO CALL PHYSICIAN 
AS WITNESS 


In Killings v. Metropolitan Life Insurance Company 
(| 500,899) the Supreme Court of Mississippi has determined 
that it is proper for a trial judge to instruct a jury that the fact 
that an allegedly disabled insured failed to introduce as a wit- 
ness one of three physicians who examined him, justifies the 
jury in inferring that this testimony would have been unfavor- 
able to the insured. In a vigorous dissent it was contended 
that permitting such an inference to be drawn tends to destroy 
the privilege existing by statute as to communications from a 
patient to a physician. 


Statement of Facts 


The action was brought on an insurance policy to recover 
certain benefits for total and permanent disability. The real 
question in the case arose out of the fact that three physicians 
had examined the plaintiff, but he called upon only two of them 
to be witnesses for him. The evidence of the testifying physi- 
cians was diminished in value when it was shown on cross- 
examination that one was a narcotic criminal convict and the 
other was employed and paid by the insured to testify in his 
behalf. The court then instructed the jury that the fact that the 
insured failed to introduce as a witness third physician who 
examined him would justify the jury in inferring that his testi- 
mony would have been unfavorable to the plaintiff. 


Division of Authorities 


In reviewing cases from all jurisdictions, the Mississippi 
court found not only a division among the authorities in other 
states on the question, but discovered a square conflict in the 
decisions of Mississippi. The court determined to adopt a rule 
a inferences to be drawn from a failure to present testi- 
mony, and, in sustaining its position, attacked the logic of those 
courts holding to the contrary. It was found that most cases 
denying any inference from a failure to testify drew analogies 
from cases involving the relationships of backend and wife or 
attorney and client. Those relationships were held by the 
Mississippi court to be not truly analogous since courts and 
society could not properly function without the existence of a 
privilege therein, whereas the physicians’ privilege statute has 
no such effect. 


Dissenting Opinion 


The dissenting opinion filed in this case vigorously attacked 
the majority opinion on the ground that it was illogical. In 
the dissenting opinion it was stated that no difference can be 
pointed out as to the privilege granted in the husband and wife 
statute and the physician and patient statute, since both reflect 
the public policy of the state. 
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% FIRE AND CASUALTY * 


Policy Provision Regarding Procurement of Additional Insur- 
ance.—A clause in a fire insurance policy to the effect that 
the procurement of additional insurance without the consent 
of the insurer renders the policy void is a valid provision and 
defeats the right of the insured to recover where he has pro- 
cured additional insurance in violation of the clause. (Miil- 
waukee Mechanics’ Lumber Co. v. Gibson, Ark. Supreme Ct.) 
.. 300,228. 


Acceptance of Past Due Premium Installments.—The accept- 
ance of past due premium installments by an insurer, after 
the destruction of the property by fire, did not waive the 
forfeiture provision of the contract, because the insurer was 
entitled to the amount due. (Fidelity-Phenix Fire Insurance 
Co. v. Watkins, Tenn. Ct. App.) .. . J 300,225. 


Hail Damage—Valued Policy.—Where a hail policy insuring a 
crop of wheat was susceptible to two interpretations con- 
cerning the value of the crop destroyed, the court was com- 
pelled to accept the one most favorable to the insured, which 
in the case at bar was a “valued policy”, thereby permitting 
recovery without allegation and proof of the value of the 
wheat damaged and destroyed by hail. (National Liberty 
Insurance Co. of America v. Herring National Bank of Vernon, 
Texas, Tex. Ct. Civ. App.).. .J 300,230. 


Proof of Loss.—The failure of an insured to properly allege the 
amount of loss sustained to an oat crop by hail, in conform- 
ity with the policy provision, was sufficient ground for re- 
versal of a decision in the insured’s favor. (Twin City Fire 
Insurance Co. v. Turnbow, Tex. Ct. Civ. App.). . . J 300,299. 


Liability Under Sprinkler Leakage Policy.—In a cause of action 
arising in Georgia, an insurer was held liable on a sprinkler 
leakage policy for all loss that occurred because of sprinkler 
leakage prior to the demolishment of the insured building 
by cyclone. The fall of building clause in the contract did 
not prevent recovery because the policy was in force up to 
the moment the building was destroyed. (Hanover Fire 
Insurance Co. v. Newman’s Inc., U. S. C. C. A., 5th C.).. 
{ 300,227. 


Cancellation—Reformation.—The failure of a group of insurers 
to show a clear and unequivocal intent to cancel on the part 
of a credit corporation which paid the premiums for an 
insured, rendered such companies liable for the amount of 
their policies. Also, proper reformation of the policies as 
to the extent of liability was made so as to conform to the 
intent of the parties. (/ox, Temporary Trustee of Bergland 
Lumber Co. v. Sun Insurance Office Limited of London, Eng- 
land, U. S. Dist. Ct., W. D. Mich.). . . J 300,224. 


Objection to Testimony.—The question whether a witness was 
qualified to express his opinion concerning the damage to 
a wheat crop caused by hail, was in the discretion of the trial 
court, and unless there was a clear abuse of such discretion, 
no authority existed to disturb the action. (Aetna Insurance 
Co. v. Collins, Tex. Ct. Civ. App.) . . . J] 300,226. 


% NEGLIGENCE 
(Other than Automobile) 


Fireworks.—Plaintiff, a minor, found some unexploded bombs 
following a fireworks display and Fourth of July celebration 
sponsored by defendant city. Plaintiff took the powder from 
the bombs and ignited it and the resulting explosion injured 
his eyes. The judgment of nonsuit was properly entered 
for defendants, as plaintiff was barred by contributory neg- 
ligence. (Mathews v. City of Albany, Calif. Dist. Ct. App.) 

{ 401,003. 


Fall on Stairway.—The infant plaintiff brought an action to 
recover damages for injuries sustained by reason of a fall 
alleged to have been caused by a defective step. The step 


on which the infant plaintiff claimed to have fallen was coy. 
ered with a metal tread, in the middle of which was a groove 
or hollow, extending for three-sixteenths of an inch, caused 
by wear, On appeal judgment for plaintiffs was reversed, 
as a defect as slight as this did not constitute neglect of 
defendant’s duty to maintain the stairway with ordinary 
care. (Kreppein v. New York Rapid Transit Corp., N, Y. 
App. Div.).. . 401,012. 


Telephone Subscriber Injured.—Plaintiff was injured as the 


result of a nervous shock induced by noise, when defend- 
ant’s power line came in contact with a telephone line 
while plaintiff was engaged in a telephone conversation, 
Plaintiff urged that defendant was under a duty to maintain 
such devices at cross-overs as would prevent one of its 
falling wires from coming into contact with a telephone 
wire. Such a device, if it exists, was not disclosed by the 
record, and the burden was upon plaintiff to show the prac- 
ticability of other devices. (Cooley v. Public Service Co. of 
N. H., N. H. Supreme Ct.). . . | 401,007. 


Pedestrian Injured.—Plaintiff sustained personal injuries as the 


result of a fall caused by a telephone wire which two W. P. A. 
employees engaged in repairing a street in defendant city 
had left stretched across the street. Defendant was liable 
in damages for plaintiff’s injuries, as defendant city was 
bound to keep its streets reasonably safe for travel, even 
though the unsafe condition was created or caused by per- 
sons other than servants and employees of the municipality, 
(City of Wagoner v. Black, Okla. Supreme Ct.). . .] 401,004. 


Bicycle Colliding with Pedestrian.—Plaintiff, a pedestrian, was 


injured when a bicycle ridden by a messenger in the employ 
of defendant collided with her. When struck, plaintiff was 
in the pedestrian lane, and had negotiated at least two-thirds 
of the distance across the street. The trial court erroneously 
found that plaintiff was guilty of contributory negligence 
because at the time of the accident she was looking away 
from the bicycle. (Whittington v. Western Union Telegraph 
Co., Inc., La. Ct. App.). . . J 401,008. 


Landlord and Tenant.—Plaintiff-wife and her husband, tenants 


in a six-family apartment house owned by defendant, sued 
to recover damages for personal injuries sustained when the 
wife tripped on a defective and protruding metal nosing 
on a Stair-step. It was error for the trial court to charge 
that if the defective condition of the step was obvious to 
plaintiff-wife when she moved into the apartment, she could 
not recover. (Perrone v. Berzon, N. Y. App. Div.) 
7 401,013. 


Municipality’s Liability—Plaintiff commenced this action 


against defendant city for damages for personal injuries 
sustained in falling upon one of its cement sidewalks, which 
she alleged was defective. It was error for the trial court 
to direct a verdict for defendant, as under the facts reason- 
able men might differ as to whether defendant was under a 
duty to repair the defect in the sidewalk. (Dillow v. City 
of Yuma, Ariz. Supreme Ct.).. . 401,009. 


Product Liability.—Plaintiff became viatenty ill as the result 
e 


of eating a can of meat which was packed by defendant 
company. The direct evidence tended to prove that the 
harmful bacillus that made plaintiff ill could not have sur- 
vived in the canned meat if it had been sufficiently cooked. 
The evidence established a prima facie case that plaintiff 
was injured by defendant’s negligence. (Armour & Co. 
Leasure, Md. Ct. App.).. .$ 401,010. 


Evidence of Repairs.—The decedent was killed when the de- 


cayed railing of an outside platform on the rear of the 
second-floor tenement in which she lived gave way and 
precipitated her to the ground, There being no evidence in 
the record from which it might be inferred that either the 
repairs made by the landlord or his promise to repair were 
motivated by a recognition on his part of a duty to repair 
rather than by a desire to preserve his investment, it fol- 
lowed that there was no evidence of a retention of control 
by the landlord over the platform. (Folsom, Admx. v. Good- 
win, N. H. Supreme Ct.).. . J 401,006. 
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Contributory Negligence.—Plaintiff, an employee of a commis- 
sion company, was injured while working at the stockyards 
operated by defendant at Fort Worth, | Texas, when he 
stepped into a hole in a board walk. Plaintiff testified that 
the hole had existed for six weeks or a month, and that he 
knew about it but made no complaint. It was not error for 
the trial court to direct a verdict for defendant as the evi- 
dence showed that plaintiff was guilty of contributory 
negligence. (Howell v. Fort Worth Stockyards Co., U. S. 
Cc. C. A., 5th C.)...9 401,011. 


Wrongful Death.—Plaintiff sued for the wrongful death of 
decedent, who was killed as the result of a derailment, while 
walking on or near the right of way of defendant railroad. 
The evidence showed that repair work to the track had been 
left uncompleted and the engineer, knowing of the condition, 
ran his train at a high speed over this section of the track. 
These circumstances presented were sufficient to be sub- 
mitted to the jury on the question whether defendant and its 
engineer exercised the proper care under the circumstances. 
(Thompson, Trustee v. Terrill, Okla. Supreme Ct.)... 
§ 401,005. 


* LIFE x 


Misrepresentation of Material Facts.—Where the jury answered 
special interrogatories to the effect that the insured did not 
knowingly and intentionally misstate his present occupation 
or address or other information, the court decided that 
judgment should be given for the insured because, in Utah, 
misrepresentations of material facts will not void a policy 
of insurance unless wilfully made with intent to deceive and 
defraud. (Zolintakis v. The Equitable Life Assur. Society of 
the U. S., U. S. C. C. A., 10th C.).. . 500,896. 


Development of Cancer.—Where the beneficiaries attempted to 
prove that the insured’s cancerous condition developed nine 
months after the issuance of the policy, it was reversible 
error to sustain the insurer’s objection to such proof. 
(Kaplan v. Manhattan Life Ins. Co. of N. Y., U. S. Ct. App., 
D. C.).. .§ 500,885. 


Concealment of Illness——The insured was not entitled to dis- 
ability benefits where there was a concealment of the fact 
that he was suffering from a nervous and mental disorder 
prior to the delivery of the policy. (Jil. Bankers Life Assur. 
Co. v. Speak, Okla. Supreme Ct.).. .] 500,892. 


Attendance by Physician—Where the court erroneously re- 
fused to charge the jury that the insured could have a 
recovery on an industrial policy if his evidence was believed 
as to the waiver of an attendance by physician provision, 
the case was reversed and a new trial awarded. (Golas v. 
Metropolitan Life Ins. Co., N. Y. Supreme Ct., App. Div.)... 
{ 500,889, 


Disability Benefits—Where the insured was able to procure 
gainful employment in the school teaching profession, the 
insurer properly refused to pay further disability benefits 
under a policy providing for a complete cessation of disa- 
bility benefits if the insured should “be able to engage in 
any business whatsoever for compensation or profit.” (Met- 
ropolitan Life Ins. Co. v. Pitcher, U. S. C. C. A., 5th C.)... 
{ 500,886. 


Recovery from Disability —An insurer was entitled to a sum- 
mary judgment and a finding that he had paid all the disa- 
bility benefits due under the provisions of a policy, where 
the insured had recovered from his disability to such an 
extent that he could enter gainful employment once more. 


(N. Y. Life Ins. Co. v. Martin, U. S. Dist. Ct., S. D. Fla.)... 
{ 500,888. 


Incontestability Clauses.—The incontestability clauses of life 
surance policies did not prevent an insurer from showing 
that the event upon which double indemnity was predicated 
never happened, namely, the occurrence of accidental death, 

ecause to hold otherwise would be to enlarge the scope of 
the Parties’ contracts. (Monahan v. The Mutual Life Ins. 
Co. of N.Y. U.S.C. C. A., 10th C.).. . 500,898. 


Cancellation.—The insurer was entitled to have a policy of life 
insurance cancelled where the insured, in her application, 
misrepresented the condition of her health and the fact of 
previous medical treatment. (The Prudential Ins. Co. of 
America v. Winant, Pa. Ct. C. P. No. 4)... 500,894. 


Tender of Premiums.—The insurer was not obliged to tender 
back the premiums which the insured had paid as a condi- 
tion prerequisite to the exercise of a reserved right to de- 
clare the policy void for breach of a condition. (Winter v. 
Metropolitan Life Ins. Co., N. J. Supreme Ct.). . . {| 500,890. 


Royalties from Hospitalization System.—The residuary legatee 
of the deceased was held entitled to royalties accruing on 
contracts entered into by the deceased with the defendants 
in connection with the solicitation and securing of hospitali- 
zation members for Texas hospitals. (Albright v. Geyer, 
U.S.C. C.A., 5th C.).. . 500,891. 


Robbing of Insured by Force.—Where two accident insurance 
policies permitted a recovery if the insured should lose his 
life while being robbed by force at the hands of any burglar, 
highwayman, or robber, they covered the situation of a 
jail-keeper being slugged to death during a jail break, and 
being forceably relieved of his keys. (Commercial Casualty 
Ins. Co. v. Goode, Tex. Ct. Civ. App.). . .] 500,897. 


Surcharge of Administrator’s Accounts—Where neither the 
insurer's agent nor the policy indicated whether the recipient 
of an industrial policy’s proceeds would take them for her 
own individual benefit or for the benefit of the estate, the 
accounts of the recipient-administrator were surcharged by 
the amount of the proceeds of the policy. (Jn re Seiler, N. Y. 
Supreme Ct., App. Div.).. . 500,887. 


Presumption Against Suicide——Where the circumstances sur- 
rounding insured’s death indicated that it could have been 
either accidental or suicidal, the beneficiary was not entitled 
to an instruction that there was in law a presumption against 
suicide. (Ryan v. Metropolitan Life Ins. Co., Minn. Supreme 
Ct.).. .§ 500,893. 


Practice and Procedure—An order of the City Court of 
Yonkers, granting the plaintiff's motion to strike the case 
from the trial calendar and permitting the entry of judgment 
in favor of the plaintiff and against the defendant, was re- 
versed on the law and facts. (Mercandande v. The Prudential 
Ins. Co. of America, N. Y. Supreme Ct., App. Div.)... 
q 500,895, 


*% AUTOMOBILE % 


Automobile Liability Policy—Insurer held not liable under 
policy providing that it was not intended to cover loss sus- 
tained by reason of death or bodily injuries to the named 
insured or any additional insured, said named insured hav- 
ing been killed in an accident when the insured car was 
being driven by another. (Hepburn, Ex’r’x v. Pennsylvania 
Indemnity Corp., U. S. Ct. App., D. C.). ..] 702,003. 


Insurer of Car Owned by Municipality—Insurance company 
held liable under policy issued to defendant city and cover- 
ing car owned by city and entrusted to an employee whose 
son, with his father’s permission, negligently operated the car 
so as to run into and injure plaintiff. (Oliphant v. Town of 
Lake Providence, La. Ct. App.).. .{ 702,028. 


Claims for Injuries.—Plaintiff, who claimed to have been in- 
jured through the negligent operation of a truck by a mem- 
ber of the New York National Guard, refused permission to 
file her claim after the period for such filing had expired. 
(Tedesco v. State of New York, N. Y. Ct. Claims). . . 702,010. 


Intersection Collision—Judgment entered in favor of plaintiffs 
for damage to their car and injuries sustained by plaintiff 
wife when their car was struck at an intersection by de- 
fendant’s truck, which entered said intersection on a red 
traffic signal, affirmed. (Chandler v. F. Strauss & Son, La. 
Ct. App.)... 702,027. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Failure to Stop at Through Street—Excessive Speed.—Where 
defendant entered an intersection with a through street with- 
out first stopping, and plaintiffs’ decedent, driving his truck 
at an excessive speed, collided with defendant’s car, court 
holds both parties to be guilty of negilence which proxi- 
mately contributed to cause the collision, and judgment 
for olaintiffs is reversed. (Foy v. Little, La. Ct. App.)... 
J 702,030. 


Approaching Cars Colliding.—In action growing out of collision 
between cars of plaintiff and defendant, court did not err 
in admitting evidence relative to amount of doctor and hos- 
pital bills, although method used was not the generally ap- 
proved one, nor in refusing to direct a mistrial because of a 
statement made by a witness in referring to an insurance 
company. (Emory v. Sparr, Ohio Ct. App.).. .{ 702,025. 


Bicycle and Bus in Collision—In action for injuries sustained 
by plaintiff when his bicycle which he was riding on a street 
in Dallas, Texas, was struck by defendant’s bus and he was 
thrown therefrom, judgment for $17,500 in favor of plaintiff 
is affirmed. (Dallas Railway & Terminal Co. v. Sullivan, 
U.S.C. C. A., 5th C.).. .7 702,016. 


Lookout at Intersection.—Where plaintiff looked down street 
at intersection for a distance of 300 feet and saw nothing 
coming, question of whether or not she was negligent in not 
looking further, when it was possible, was for the jury. 
Their verdict in her favor was supported by the evidence. 
(Fitzpatrick v. Parsons, N. H. Supreme Ct.).. .{[ 702,017. 


Car Driven into Tree.—Where occupants of car, which was 
operated so negligently that it collided with a tree on the 
side of the road, had been indulging in excessive amounts of 
liquor, claims filed by each were dismissed, the negligence 
of the driver of the car having been the sole cause of the 
accident. (Rafferty, Adm’x v. State of New York; Wolcott, 
Admi’r v. Same; Mahue v. Same; Mattison v. Same, N. Y. Ct. 
Claims). . . ff 702,011. 


Car Crashed into Pilings of Overhead Railroad Crossing.— 
Allegations held sufficient to show that defendant railroad 
had violated a duty imposed by statute to keep its crossing 
under repair. Crossing involved was an overhead crossing 
which was so constructed that water drained onto the road 
so as to cause a rut or ditch to be formed. Plaintiff lost 
control of his car as it was driven over this rut and the car 
collided with the pilings of the crossing. (McCarty v. Illi- 
nois Central Railroad Co., La. Ct. App.).. .¥ 702,029. 


Parked Car Hit by Truck from Rear.—Where plaintiff stopped 
his car partly on the highway when there was sufficient 
room for him to have pulled off onto the shoulder, he was 
guilty of negligence as a matter of law in that his act was 
in violation of statute, but the question as to whether or not 
such negligence was a proximate cause of his car being hit 
from the rear by defendant's truck was one of fact for the 
jury. (Gulf States Utilities Co. v. Selman, Tex. Ct. Civ. App.) 

{ 702,024. 


Car in Possession of Prospective Purchaser.—Where a collision 
occurred at a time when a car owned by defendant motor 
company was being driven by a son of a prospective pur- 
chaser, with his father’s knowledge, the owner of said car 
was not liable for the negligence of the son. (Roy v. Ham- 
mett Motors, Inc., Miss. Supreme Ct.).. . 702,021. 


Defective Spring on Car.—Where front fender of car fell on 


wheel while car was being driven on highway, court entered 
judgment in favor of seller of car, the defect causing the 
damage not having been detectable and plaintiff having 
failed to use due care in the operation of the car. (Henry 
v. Walter Bennett, Inc., Tex. Ct. Civ. App.).. . 702,023. 


Collision on Sidewalk.—Where plaintiff attempted to cross an 
intersection in front of defendant’s approaching truck and, 
when he realized that an accident was imminent, drove his 
car onto the sidewalk, the driver of the truck could not be 
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held negligent as a matter of law in turning to the left in an 
attempt to avoid a collision, the collision on the sidewalk 
being the result. (Dunsmore v. Ralston Purina Co., N. H. 
Supreme Ct.).. .§ 702,018. 


Control of Car.—Where evidence was such that jury might 
have found that defendant’s testator was guilty of negligence 
in failing to avoid an accident when he might have done so 
with the use of reasonable care, or in driving too fast or a 
slippery road, court did not err in submitting question of 
negligence to the jury. (Channell, Ex’rx v. Sampson, U. S. 
CCA, ist C.)...97GRG01. 


Gasoline Pump Destroyed.—Plaintiff was allowed to recover 
damages for the destruction of a gasoline pump in his filling 
station, said damages having resulted when defendant’s car 
collided with a truck at an intersection and was thereby 

recipitated into the filling station. (Wilson v. Barbour, 
ex. Ct. Civ. App.).. .{] 702,013. 


Operation of Motorcycle.—Instruction telling jury that one 
operating a motorcycle is under a duty to slacken his speed 
whenever he approaches an intersection is erroneous and 
requires reversal of judgment entered by trial court. (Pege- 
low v. Johnson, Md. Ct. App.). . .] 702,007. 


Train Backing Across Intersection.—Where defendant’s train 
was backing across, an intersection and collided with plain- 
tiff’s truck, the court found that defendant had been negli- 
gent with respect to speed, failure to provide warning signals, 
and failure to properly maintain its right of way. (Bartley 
v. Chicago and Eastern Illinois Railway Co., Ind. Supreme 
Ct.) . . .§ 702,000. 


Lookout at Railroad Crossing.—In action growing out of colli- 
sion between automobile in which plaintiffs’ son was riding 
and defendant’s train, resulting in the death of said son, 
court held that it was error to refuse to submit special issue 
dealing with questions as to whether or not deceased kept 
a proper lookout at the crossing. (Fort Worth & Denver 
City Ry. Co. v. Bozeman, Tex. Ct. Civ. App.). . . 702,012. 


Center of Highway.—Where evidence could sustain a finding 
that accident occurred on plaintiff’s side of the highway and 
where there was no showing that any act of plaintiff was the 
proximate cause of the collision, court did not err in refus- 
ing to direct a verdict for defendant on the ground that it 
appeared that the collision occurred on his side of the road. 
— v. McDonald, Vt. Supreme Ct.)...{ 702,019, 

02,020. 


Truck Hit by Speeding Train.—Fact that defendant railroad 
was operating its train through a city at a speed in excess 
of that limited by statute does not preclude a defense of 
contributory negligence on the grounds that deceased looked 
before crossing the tracks and upon looking, must have 
seen the approaching train. (Patton, Adm’x v. Pennsylvania 
Railroad Co., Ohio Supreme Ct.) . . .§ 702,008. 


Injury to Passenger in Cab.—Admission of statement made by 
plaintiff, to the effect that the driver of the cab had not been 
negligent, as part of the res gestae was error, but the error 
was not prejudicial since such statement would be admissible 
as a declaration against interest. (Anderson v. The City 
Cab Co., Ohio Ct. App.). . . | 702,026. 


Sole Cause of Collision—Negligence of defendant in driving 
out onto a street from a private driveway without yielding 
the right of way to plaintiff, who was approaching on said 
street, held to be sole cause of collision which resulted. 
(Boerner v. Wiemann, Minn, Supreme Ct.).. .[ 702,022. 


Employment of Driver of Car.—On appeal from judgments for 
plaintiffs in actions growing out of accident wherein de- 
fendant’s car, driven by a chauffeur, left the highway and 
collided with a telephone pole, errors assigned are found to 
be without merit and judgments are affirmed. (Max v. Max, 


N. J. Supreme Ct.).. . 702,015. 
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AUTOMOBILE—continued 


Rider Thrown from Motorcycle.—Water company held not 
responsible for sinking of road resulting in hole into which 
plaintiff’s motorcycle was driven, thereby causing plaintiff 
to be thrown to the ground and ‘injured. (Juchert v. Calt- 
fornia Water Service Co., Calif. Dist. Ct. App.) . . . J 702,009. 


Scope of Employment.—Evidence held sufficient to go to the 
jury on the question of whether the employee, whose negli- 
gence caused the collision which resulted in the death of 
plaintiffs’ intestate, was acting in the scope of his employ- 
ment where it was shown that at the time of the collision, 
said employee was returning from a purely business trip. 
(Columbian Fuel Corp. v. Summers, Tex. Ct. Civ. App.)... 
{| 702,014. 


Hauling Contract.—Where the individual defendant had a con- 
tract to haul goods for the corporate defendant, the court 
holds that the relationship created by the contract was that 
of independent contractor and the corporation is not liable 
for the negligent operation of the truck by the individual. 
(Sawin v. Nease, Okla. Supreme Ct.). . . ff 702,031. 


Allegations as to Railroad’s Negligence.—Demurrers to peti- 
tions filed by plaintiffs to recover for wrongful deaths of 
their sons who were killed when the car in which they were 
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riding collided with defendant railroad’s engine which was 
standing on the tracks across the street, sustained. (Clark 
v. Atlantic Coast Line R. R. Co.; Clark, Adm’r v. Same; 
. 7 702,006. 


Green, Adm’r v. Same, Fla. Supreme Ct.).. 


Humanitarian Doctrine.—Question as to whether or not action 
growing out of accident wherein plaintiff, who was standing 
between two parked cars, was crushed between those two 
cars when defendant’s car backed into and shoved one of 
the parked vehicles, falls within the humanitarian rule de- 
cided in favor of plaintiff, but case is transferred to Supreme 
Court on account of dissent. (Duckworth v. Dent, Spring- 
field (Mo.) Ct. App.).. . 702,002. 


Proximate Cause.—Evidence held sufficient to show that plain- 
tiff's negligence was proximate cause of railroad crossing 
collision. (Denton v. Atlanta & St. Andrews Bay Railway 
Co., Fla. Supreme Ct.). . .[ 702,004. 


Wrongful Death Action.—Action for wrongful death of plain- 
tiff’s intestate resulting from collision between his car and 
defendant’s train, which was allowed to stand on the tracks 
so as to block the crossing, held to lie against receivers of 
railroad as well as against railroad corporation. (Cline, 
Adm’x v. Powell, Rec’r, Fla. Supreme Ct.).. .{[ 702,005. 


Paragraph (]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


5 





